
No more colliding tubas:
Bo a rd of Ed u cation v. Ea r l s

L i ke the pond in Dr. Seu s s’s “Yert l e
the Tu rt l e ,” Tec u m s a h ,O k l a h oma was “a
n i ce little p[lace]/it was cl e a n , it was
neat/the water was warm / t h ere was
p l en ty to eat/the tu rtles had everyt h i n g
tu rtles could need/and they were all
h a ppy — qu i te happy indeed .”
Tec u m s a h , O k l a h oma was, in short , a n
u n l i kely battleground in the War on
D ru gs . But the middle and high sch oo l s
in Tecumsah are opera ted by the Boa rd
of E du c a ti on of In depen dent Sch oo l
Di s tri ct No. 92 of Po t t aw a tomie Co u n ty,
and in 1998 the Boa rd adopted a po l i c y
requ i ring all “s tu dents to con s ent to
d rug te s ting in order to parti c i p a te in
a ny ex trac u rricular activi ty.” Boa rd of
Edu c a tion of In d epen d ent Sch ool Di s tri ct
No. 92 of Pot t awa tomie Cou n ty v. Ea rl s,
122 S. C t . 2559 (2002). S pec i f i c a lly, s tu-
dents were “requ i red to take a drug te s t
before parti c i p a ting in an ex trac u rri c u-
lar activi ty, [ to] su bmit to ra n dom dru g
te s ting while parti c i p a ting in that activ-
i ty, and . . . to be te s ted at any time upon
re a s on a ble su s p i c i on .” Re s pon dent Earl s
s o u ght to parti c i p a te in su ch activi ti e s
as the ch oi r, the ac ademic te a m , t h e
m a rching band, and Na ti onal Hon or
Soc i ety. He ch a ll en ged the drug te s ti n g
policy on Fo u rth Am en d m ent gro u n d s .

Wri ting for a bare majori ty uph o l d-
ing the sch ool po l i c y, Ju s ti ce Th om a s
began by asserting the con ti nuing vi t a l-
i ty of the “s pecial need s” doctrine — a
f i l i gree of Fo u rth Am en d m ent ju ri s pru-
den ce thought to be mori bu n d , or near-
ly so, a f ter the Co u rt’s op i n i ons in
Ferg u son v. C h a rl e s to n, 532 U. S . 6 7
(2000) (TH E CH A M PI O N, Ju ly 2001) and
In d i a n a polis v. Ed m o n d , 121 S. C t . 4 4 7
( 2 0 0 0 ) (TH E CH A M PI O N, Ma rch
2 0 0 1 ) . According to the “s pecial need s”
doctri n e , trad i ti onal Fo u rt h
Am en d m ent requ i rem ents su ch as

prob a ble cause and indivi dual su s p i c i on
a re app l i c a ble on ly in the cri m i n a l
i nve s ti ga tive con tex t , and inapp l i c a bl e
in any other con text in wh i ch the
Fo u rth Am en d m ent might be invo ked .
The drug te s ting mandated by the
s ch ool boa rd in Tecumsah was not part
of the criminal inve s ti ga tive proce s s , but
was con du cted in the disch a r ge of t h e
s ch oo l s’ “c u s todial and tutel a ry re s pon-
s i bi l i ty ” for their stu den t s .

Special needs doct ri n e
App lying the “s pecial need s” doc-

trine to the facts of the Oklahoma case
i nvo lved , according to Ju s ti ce Th om a s ,
t h ree inqu i ri e s : an inqu i ry into “t h e
n a tu re of the privacy interest all egedly
com prom i s ed by the drug te s ti n g ; ” a n
i n qu i ry into “the ch a racter of the intru-
s i on impo s ed by the” po l i c y; and an
i n qu i ry into “the natu re and immed i ac y
of the [sch ool boa rd ’s] con cerns and the
ef f i c acy of the [dru g - te s ting policy] in
m eeti n g” those con cern s .

As to the first of t h e s e , the majori ty
con clu ded that a stu den t’s privacy inter-
est is diminished by the very act of
a t tending sch oo l , because the sch oo l
n ece s s a ri ly takes re s pon s i bi l i ty “for
maintaining discipline, h e a l t h , and safe-
ty.” And an even gre a ter diminuti on in
privacy ex pect a ti on is a con d i ti on of
p a rti c i p a ti on in ex trac u rricular activi-
ti e s . Clubs and teams “h ave their own
rules and requ i rem ents for parti c i p a ti n g
s tu dents that do not app ly to the stu-
dent body as a wh o l e .” Some of t h e s e
“rules and requ i rem en t s” m ay invo lve
the sac ri f i ce of privac y. In this rega rd ,
the Co u rt cited its pri or op i n i on in
Vernonia Sch ool Di s tri ct v. Acto n, 5 1 5
U. S . 646 (1995). Vern o n i a ju s ti f i ed dru g
te s ting of s tu dent athletes on the gen er-
al grounds of the sch oo l ’s standing i n
l o co pa ren ti s, and on the more parti c u l a r
grounds that the hazards of i n ter-
s ch o l a s tic athletics are gre a t ly ex p a n ded

wh en players use dru gs .
As to the second inqu i ry — “t h e

ch a racter of the intru s i on” of the stu-
den t s’ privacy — the majori ty found it
to be insign i f i c a n t . Te s ting is for on ly a
few com m on ly - u s ed ill egal su b s t a n ce s ,
su ch as marijuana and coc a i n e . The stu-
dents are not ob s erved while they pro-
du ce the urine spec i m en s , and the te s t
re sults are never given over to the po l i ce .
O n ly after three po s i tive test re sults is a
s tu dent ren dered inel i gi ble for ex trac u r-
ricular activi ti e s .

The third inqu i ry, h owever, i s
wh ere the majori ty op i n i on places its
em ph a s i s . The Co u rt begins by citi n g
s ome govern m ent stati s tics wh i ch su g-
gest that the probl em of s tu dent dru g
a buse has go t ten no bet ter since
Vern o n i a, and may well have go t ten
wors e . ( It app a ren t ly does not occur to
Ju s ti ce Th om a s ,n or to those who joi n ed
his op i n i on , that these stati s tics — if
s t a ti s tics they are — may su pport the
propo s i ti on that the Vern o n i a m a n d a to-
ry model is dem on s tra bly co u n terpro-
du ctive and should be abandon ed
i m m ed i a tely.) The majori ty nece s s a ri ly
relies upon gen eral con cerns abo ut the
n a ti onal drug probl em — what it term s
“the nati onwi de ep i demic of d rug use” ;
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evi den ce of a drug probl em in
Tecumsah was scant to the point of
being ri s i bl e . “Te ach ers te s ti f i ed that
t h ey had seen stu dents who appe a red to
be under the influ en ce of d ru gs and that
t h ey had heard stu dents speaking open-
ly abo ut using dru gs .” “ Po l i ce of f i cers
on ce found dru gs or drug para ph ern a l i a
in a car driven by a Futu re Fa rm ers of
Am erica mem ber.” Left unsaid is how
the mandatory te s ting policy in
Tec u m s a h , O k l a h om a , rem edies the
n a ti onwi de drug ep i dem i c . S tu den t s
f aced with a ch oi ce bet ween , on the on e
h a n d , con ti nuing parti c i p a ti on in the
chess club (wh i ch wi ll invo lve repe a ted
su bj ecti on to the indign i ty of u rine te s t-
i n g ) ; or, on the other hand, the occ a-
s i onal puff on a marijuana ciga ret te
( wh i ch wi ll invo lve no indign i ties of a ny
k i n d ) , m ay simply opt for the latter.
Forcing stu dents to make su ch ch oi ce s
s eems an unlikely way to win the War on
D ru gs .

The case came to the Su prem e
Co u rt from the Tenth Ci rc u i t . Th a t
co u rt had ru l ed in favor of re s pon den t
s tu den t s , and in so doing announced
the fo ll owing te s t :

[ A ] ny [sch ool] distri ct seeking to
i m pose a ra n dom su s p i c i on l e s s
d rug te s ting policy as a con d i ti on
to parti c i p a ti on in a sch ool activi-
ty must dem on s tra te that there is
s ome iden ti f i a ble drug abu s e
probl em among a su f f i c i ent nu m-
ber of those su bj ect to the te s ti n g,
su ch that te s ting that group of
s tu dents wi ll actu a lly red ress its
d rug probl em .

The re a s on a bl eness of the Ten t h
Ci rc u i t’s approach appe a l ed to the fo u r
Su preme Co u rt dissen ters , for wh om
Ju s ti ce Ginsburg wro te . Mu ch of Ju s ti ce
G i n s bu r g’s op i n i on ad d re s s ed the
m a j ori ty ’s over- re ading of Vern o n i a.
“ Had the Vern o n i a Co u rt agreed that
p u blic sch ool atten d a n ce , in and of
i t s el f , perm i t ted the State to test each
s tu den t’s bl ood or urine for dru gs , t h e
op i n i on in Vern o n i a could have saved
m a ny word s .” Vern o n i a, according to
Ju s ti ce Ginsbu r g, i nvo lved a dem on s tra-
bly rampant drug probl em , dem on s tra-
bly linked to hei gh ten ed risk of i n ju ry in
the sch oo l ’s inters ch o l a s tic athleti c s
progra m . “ In ters ch o l a s tic athleti c s
[ m ay] requ i re close safety and health
reg u l a ti on ; a sch oo l ’s ch oi r, b a n d , a n d
ac ademic team do not.” The bri ef su b-
m i t ted by the Un i ted States in su pport
of the sch ool distri ct made mu ch of t h e

d a n gers to wh i ch mem bers of Futu re
Hom em a kers of Am erica (who handl e
k i tch en knive s ) , m em bers of Futu re
Fa rm ers of Am erica (who handle large
f a rm animals) and mem bers of t h e
m a rching band (who handle met a ll i c
i n s tru m ents while marching) are
ex po s ed . Ju s ti ce Ginsbu r g’s rep ly is a
cl a s s i c : “ No t withstanding nigh tm a ri s h
i m a ges of o ut - of - con trol flatware , l ive-
s tock run amok, and co lliding tubas dis-
tu rbing the pe ace and qu i et of
Tec u m s a h , the great majori ty of s tu-
dents the Sch ool Di s tri ct seeks to test in
truth are en ga ged in activi ties that are
not safety sen s i tive to an unu su a l
degree .”

Te rm’s end
Ea rl s m a rks the end of a stra n ge

Term for the Fo u rth Am en d m en t . Th e
O ctober 2001 Term saw on ly five Fo u rt h
Am en d m ent cases. O f those five , t h ree
were 9-0 dec i s i on s . Un i ted St a tes v.
Kn i gh t s, 534 U. S . 112 (2001); Ki rk v.
Lou i s i a n a, 122 S.Ct. 2458 (2002); Un i ted
St a tes v. Arvi z u, 122 S.Ct. 744 (2002).

In Kn i gh t s, the Co u rt uph eld the
w a rrantless search of a prob a ti on er ’s
h ome based on re a s on a ble su s p i c i on
ra t h er than prob a ble cause. Ch i ef Ju s ti ce
Reh n qu i s t , wri ting for the Co u rt , con-
clu ded that “ [ a ] l t h o u gh the Fo u rt h

Am en d m ent ord i n a ri ly requ i res the
degree of prob a bi l i ty em bod i ed in the
term ‘prob a ble cause,’ a lesser degree
s a tisfies the Con s ti tuti on wh en the bal-
a n ce of govern m ental and priva te inter-
ests makes su ch a standard re a s on a bl e .”

The next unanimous dec i s i on was
Arvi z u, wh i ch we wro te abo ut in Un i ted
St a tes v. Arvizu: the Ad je ctive as
Ju ri s pru d en ce, The Ch a m p i on (May
2 0 0 2 ) . Arvi z u u ph eld the stop of a veh i-
cle because it was being driven on a su s-
picious street and because ch i l d ren in
the car were waving at the po l i ce of f i cer
in a wei rd manner. As we discussed
t h ere , Arvi z u was an awful case bec a u s e
it affords po l i ce of f i cers an en orm o u s
amount of d i s c reti on in determ i n i n g
wh et h er to pull som eone over.

Ki rk was the final 9-0 op i n i on . A per
c u ri a m op i n i on , Ki rk rem i n ded lower
s t a te co u rts that absent ex i gent circ u m-
s t a n ces the po l i ce may not en ter a hom e
to exec ute an arrest wi t h o ut a ju d i c i a l
w a rra n t . De s p i te this well - s et t l ed
propo s i ti on , s ome lower state ju d ges in
Louisiana co u rt got a little fei s ty.

Un fortu n a tely, of no su rprise was
that 4 of the 5 dec i s i ons (Kn i gh t s ,
Arvi z u , Drayto n , a n d Ea rls) were for the
govern m en t . Maybe next Term wi ll be
bet ter. . . . And maybe the Cubs wi ll wi n
the World Seri e s . ■
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