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It is the business of this co lumn to
keep re aders of The Champion
i n form ed of n ew devel opm ents in the
l aw of s e a rch and sei z u re . On ra re occ a-
s i on , the atten ti on of l egi s l a tu res and
the ju d i c i a ry is el s ewh ere , and there are
no new devel opm ents in this area of t h e
l aw. Su ch a lu ll in the acti on affords us
the opportu n i ty to ref l ect ad m i ri n gly
on old Fo u rth Am en d m ent devel op-
m en t s . The pre s ent co lumn is the firs t
in an occ a s i onal seri e s . “The Cl a s s i c s”
wi ll reh e a rse the facts and holdings of
s ome of the landmark cases in
Am erican Fo u rth Am en d m ent history,
with a vi ew to reminding us all of wh a t
a re , or should be , the en du ring pri n c i-
ples of those cases.

Ask a pre s en t - d ay law yer or law
s tu dent wh en the Un i ted State s
Su preme Co u rt first started heari n g
Fo u rth Am en d m ent cases and he’s
l i a ble to be stu ck for an answer. As k
him to guess and he’s liable to assu m e
that the Su preme Co u rt has been
c ranking out Fo u rth Am en d m en t
ju ri s pru den ce since first Ch i ef Ju s ti ce
John Jay open ed the Co u rt for bu s i n e s s .
Nothing could be furt h er from the
trut h . Ha rd as it may be to bel i eve , a
cen tu ry of Am erican history passed —
n e a rly half of our nati onal history to
d a te — before the Su preme Co u rt had
occ a s i on to interpret the Fo u rt h
Am en d m en t . In 1886, Boyd v. Un i ted
St a te s1 became “the very first Fo u rt h
Am en d m ent case of a ny con s equ en ce to
re ach the Su preme Co u rt .”2 Just as
i m port a n t ly, it was “[t]he first [Fo u rt h
Am en d m ent] case assoc i a ted with the
devel opm ent of the exclu s i on a ry ru l e .”3

Before Boyd
Un fortu n a tely, the exclu s i on a ry

rule did not alw ays ex i s t . In the word s

of an of t - c i ted early Am erican case dis-
cussing the com m on law:

If the search warrant were ill ega l ,
or if the of f i cer serving the war-
rant exceeded his aut h ori ty, t h e
p a rty on whose complaint the
w a rrant issu ed , or the of f i cer,
would be re s pon s i ble for the
wrong don e ; but this is no good
re a s on for excluding the [things ]
s ei zed as evi den ce , i f t h ey were
perti n ent to the issu e , as they
u n qu e s ti on a bly were . Wh en
[ s om ething is] of fered in evi-
den ce , the co u rt can take no
n o ti ce of h ow [it was] obt a i n ed ,
wh et h er lawf u lly or unlawf u lly.4

Cu ri o u s ly, a ve s ti ge of this doctri n e
persists in Am erican law tod ay. If t h e
federal govern m ent commits a kidnap-
ing to obtain custody over the pers on of
a Cen tral Am erican head of s t a te (in the
process com m i t ting a va ri ety of o t h er
c rimes and, a r g u a bly, acts of w a r ) , t h e
co u rt wi ll not su ppress or exclu de the
pers on of the kidnaped defen d a n t , n or
even inqu i re as to the ill ega l i ty that
bro u ght that defendant before the
co u rt .5 The com m on law saw the two
s i tu a ti ons as analogous if not iden ti c a l :
before the co u rt were both the defen-
dant and the evi den ce against him; t h e
l a t ter did, or did not, prove the case
a gainst the form er; h ow ei t h er go t
before the co u rt was of no con cern .

If a nyone could try to ju s tify the
com m on law ru l e , it was John Hen ry
Wi gm ore . In his monu m ental tre a ti s e
on the law of evi den ce , he state s :

Nece s s i ty does not requ i re , a n d
the spirit of our law does forbi d ,
the attem pt to do ju s ti ce inciden-
t a lly and to en force pen a l ties by
i n d i rect met h od s . An em p l oyer
m ay perhaps su i t a bly interru pt

the co u rse of his business to del iv-
er a hom i ly to his of f i ce - boy on
the evils of ga m bling or the
rew a rds of i n du s try. But a ju d ge
does not hold co u rt in a street - c a r
to do su m m a ry ju s ti ce upon a fel-
l ow - p a s s en ger who fra u du l en t ly
evades paym ent of his fare ; a n d ,
u pon the same pri n c i p l e , he doe s
not attem pt , in the co u rse of a
s pecific liti ga ti on , to inve s ti ga te
and punish all of fenses wh i ch
i n c i den t a lly cross the path of t h a t
l i ti ga ti on . Su ch a practi ce migh t
be con s i s tent with the pri m i tive
s ys tem of ju s ti ce under an
Ara bian shei k h ; but it does not
com port with our own sys tem of
l aw. It of fen d s , in the first place , by
trying a vi o l a ti on of l aw wi t h o ut
that due complaint and proce s s
wh i ch are indispen s a ble for its
correct inve s ti ga ti on . It of fen d s ,i n
the next place , by interru pti n g,
del ayi n g, and confusing the inve s-
ti ga ti on in hand, for the sake of a
m a t ter wh i ch is not a part of i t . It
of fen d s , f u rt h er, in that it doe s
this unnece s s a ri ly and gra tu i to u s-
ly; for since the pers ons inju red by
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the su ppo s ed of fense have not
ch o s en to seek proper proce s s ,
t h ere is cl e a rly no call to attend to
t h eir complaint in this indirect
and tardy manner. . . .

For these re a s on s , it has long been
e s t a bl i s h ed that the ad m i s s i bi l i ty
of evi den ce is not affected by the
i ll ega l i ty of the means thro u gh
wh i ch the party has been en a bl ed
to obtain the evi den ce . The ill e-
ga l i ty is by no means con don ed ; i t
is merely ign ored .6

It was against this doctrinal back-
ground that Boyd came before the
Su preme Co u rt .

Boyd itself
In Boyd , the govern m ent initi a ted a

forfei tu re proceeding against two New
York bu s i n e s s m en for importing 35
cases of p l a te glass in vi o l a ti on of
i m port and revenue laws . Du ring the
co u rse of the civil forfei tu re tri a l , t h e
govern m ent issu ed a su bpoena for
i nvoi ces for the plate glass in order to
prove its va lue and qu a n ti ty. App a ren t ly
u n der the terms of s t a tute pursuant to
wh i ch the forfei tu re was insti tuted and
the su bpoena issu ed , f a i lu re to produ ce
the dem i s ed invoi ces would en title the
govern m ent to treat its averm ents as
con ceded . The claimants produ ced the
i nvoi ce s , but on appeal all eged that the
com pell ed produ cti on vi o l a ted the
Fo u rth and Fifth Am en d m en t s . Th e
Hi gh Co u rt agreed and exclu ded the
doc u m en t s , m a rking the beginning of
the exclu s i on a ry ru l e .

But Boyd was an unlikely place to
begin the ju ri s pru den ce of the Fo u rt h
Am en d m en t .“ From the fact s , it is hard
to find a Fo u rth Am en d m ent issue in
the case; t h ere was no search or sei z u re
— at least, given the modern vi ew of
that amen d m en t .”7 Boyd was not even a
c riminal case, no po l i ce were invo lved .

The Co u rt’s op i n i on was aut h ored
by Jo s eph P. Bradl ey. Ju s ti ce Bradl ey
h ad atten ded Rut gers Co ll ege , gradu a t-
ed in 1836, and “re ad law ” in a law yer ’s
of f i ce . He was ad m i t ted to the New
Jers ey bar in 1839, and practi ced ti ll his
a ppoi n tm ent to the Hi gh Co u rt by
Pre s i dent Grant in 1870. He was a stu-
dent of m a t h em a ti c s , su rveyi n g, a n d
o t h er mechanical su bj ect s , a ll of wh i ch
s tood him in good ste ad in a law prac-
ti ce that em ph a s i zed ra i l road cases and
p a tent law. He was perhaps be s t
rem em bered du ring his own lifeti m e
for casting the deciding vo te on the
com m i s s i on that set t l ed the disputed

(and fra u d - p l a g u ed) pre s i den tial el ec-
ti on of 1876 bet ween Rut h erford B.
Hayes and James Ti l den . He had been
h e avi ly lobbi ed by fri ends and co l-
leagues who were Dem oc ra tic su pport-
ers of Ti l den , and it was thought that
t h ey had his ear. Legend has it, h owev-
er, that the night before the final vo te
M rs . Bradl ey, a con f i rm ed Rep u bl i c a n
and a lady not to be tri f l ed with (least of
a ll by her hu s b a n d , Su preme Co u rt
Ju s ti ce or no), h ad the last word . In any
even t , Bradl ey ’s su pport for Hayes the
n ext day dec i ded the matter. Bradl ey
was liked and re s pected , but he was an
u n l i kely candidate to be a Fo u rt h
Am en d m ent revo luti on a ry.

Su p po rt in histo ry
But Ju s ti ce Bradl ey ’s vi ews on the

Fo u rth Am en d m en t , and the language
in wh i ch he ex pre s s ed those vi ews , were
revo luti on a ry en o u gh . As noted earl i er,
t h ere was, on the facts of Boyd, n o
s e a rch and sei z u re as those terms are
u n ders tood tod ay. In fact , mu ch of
Boyd, e s pec i a lly the fusing toget h er the
Fo u rth Am en d m ent and the Fifth
Am en d m en t’s Sel f - In c ri m i n a ti on
Clause as su pport for the exclu s i on a ry
ru l e , is no lon ger en dors ed .

Nevert h el e s s , the underlying pri n-
ciple sti ll has a great deal of a ppe a l : “a
com p u l s ory produ cti on of a man’s pri-
va te papers to establish a cri m i n a l
ch a r ge against him, or to forfeit his
property, is within the scope of t h e
Fo u rth Am en d m ent . . . in all cases in
wh i ch a search and sei z u re would be ;
because it is a material ingred i en t , a n d
a f fects the sole obj ect and purpose of
s e a rch and sei z u re .8 For su pport , t h e
Boyd Co u rt went to great lengths to
examine the history underlying the
Fo u rth Am en d m en t , i n cluding goi n g
i n to some depth abo ut Lord Ca m den’s
m em ora ble discussion of the su bj ect in
En ti ck v. C a rri n g ton and T h ree Other
Ki n g’s Me s sen gers.9

The Co u rt also ex p l a i n ed that the
1761 deb a te over the lega l i ty of t h e
writs of a s s i s t a n ce sparked the re s i s-
t a n ce of the co l onies against the
oppre s s i ons of Bri t a i n : “The practi ce
h ad obt a i n ed in the co l onies of i s su i n g
writs of a s s i s t a n ce to the revenue of f i-
cers , em powering them , in their discre-
ti on , to search su s pected places for
s mu ggl ed good s , wh i ch James Otis pro-
n o u n ced the worst instru m ent of a rbi-
tra ry power, the most de s tru ctive of
E n glish liberty and the fundamen t a l
principles of l aw, that ever was found in
an English law boo k ; s i n ce they placed
the liberty of every man in the hands of

every pet ty of f i cer.”1 0

In ad d i ti on to Otis and Lord
Ca m den , Bradl ey cited to John Ad a m s’
t a ke on the deb a tes con cerning the wri t s
of a s s i s t a n ce :“ ‘Th en and there ,’ said Jo h n
Ad a m s , ‘t h en and there was the first scen e
of the first act of oppo s i ti on to the arbi-
tra ry claims of Great Bri t a i n . Th en and
t h ere the child In depen den ce was born .’ ”1 1

Best re m e m be red po rtion 
Boyd can be cred i ted for ex p l a i n i n g

that the principles em bod i ed in the
Fo u rth Am en d m ent app ly to these
types of govern m ental inva s i ons into
on e’s priva te life . The fo ll owing passage
f rom Boyd is perhaps the be s t - rem em-
bered porti on of the op i n i on :

It is not the breaking of h i s
doors , and the ru m m a ging of h i s
d rawers , that con s ti tutes the
e s s en ce of the of fen s e ; but it is
the inva s i on of his indefe a s i bl e
ri ght of pers onal sec u ri ty, per-
s onal liberty and priva te proper-
ty. . . . Breaking into a house and
opening boxes and drawers are
c i rc u m s t a n ces of a ggrava ti on ;
but any forc i ble and com p u l s ory
ex torti on of a man’s own te s ti-
m ony or of his priva te papers to
be used as evi den ce to convi ct
him of c rime or to forfeit his
good s , is within the con dem n a-
ti on of that ju d gm en t . In this
rega rd the Fo u rth and Fifth
Am en d m ents run almost into
e ach other.1 2

Then and now
If , t h en , the vi s i torial proce s s

em p l oyed in Boyd was the equ iva l ent of
a search and sei z u re , was it an unre a-
s on a ble search and sei z u re for purpo s e s
of the Fo u rth Am en d m ent? Now ad ays ,
of co u rs e , “re a s on a bl en e s s” is a measu re
of the manner in wh i ch a search was
con du cted : Was there a warrant? Wa s
a ny deten ti on limited in its intru s ive-
ness? And so on . For Ju s ti ce Bradl ey,
h owever, “re a s on a bl en e s s” tu rn ed not
u pon the manner of the search or
s ei z u re , but upon the natu re of t h e
thing search ed for or sei zed . A search
for con tra b a n d , or for sto l en property,
would likely be re a s on a bl e . The party in
po s s e s s i on of the con traband or sto l en
property has no real claim to it; t h e
govern m ent (as to con traband) or the
true own er (as to sto l en property) has.
Se a rch for and sei z u re of su ch property,
i f u n dert a ken pursuant to the procedu-
ral pro tecti ons of the com m on law
( wh i ch was unders tood to requ i re a
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p a rti c u l a ri zed warra n t , i s su ed upon
oath) was nece s s a ri ly re a s on a bl e . By
con tra s t , a man’s business papers are
not on ly his lawful property, but also
his priva te , perhaps inti m a te property.

The noti on that Fo u rt h
Am en d m ent re a s on a bl eness tu rn s , n o t
u pon how the search was con du cted ,
but upon the qu a l i ty of the obj ect
s o u ght and the level of deferen ce
a f forded by the law to the propri et a ry
or po s s e s s ory interest asserted as to
that obj ect , s tri kes the modern re ader
as od d . But it had deep com m on law
roo t s , and a ve s ti ge of it is to be fo u n d
in the “m ere evi den ce” rule that
form ed part of the ju ri s pru den ce of
s e a rch and sei z u re as recen t ly as a few
dec ades ago.1 3

In siding with the Boyd cl a i m a n t s ,
the Su preme Co u rt did not purport to
be announcing a new con s ti tuti on a l
rule or rem edy; and of co u rse it made
no referen ce to anything call ed an
“exclu s i on a ry ru l e .” “ In Boyd, exclu-
s i on was a by - produ ct of the Fifth
Am en d m en t’s ban on com p u l s ory te s-
ti m ony; t h erefore , on ly te s ti m on i a l
evi den ce su ch as papers or books —
and not con tra b a n d , su ch as dru gs or
guns — had to be exclu ded .”1 4 Su ch a
s l en der reed seem ed a poor and
eva n e s cent fo u n d a ti on upon wh i ch to
build a con s ti tuti onal ju ri s pru den ce .
And indeed in the ye a rs after Boyd
m a ny co u rts con ti nu ed to procl a i m
the com m on law doctrine that the law
did not con cern itsel f with the ill ega l
means by wh i ch evi den ce came before
co u rt s .1 5 Even the Su preme Co u rt ,
wh en call ed upon two dec ades later to
devel op the ju ri s pru den ce of t h e
exclu s i on a ry ru l e , s eem ed to handl e
Boyd l i ke a hot po t a to. In Adams v.
New Yo rk1 6 the Co u rt , h aving stated
u n com fort a bly that Boyd “has been
f requ en t ly cited by this Co u rt and we
h ave no wish to detract from its
a ut h ori ty ”1 7 proceeded to rehash the
com m on law doctrine that the ill ega l
means by wh i ch evi den ce was
obt a i n ed gave rise to no obj ecti on to
its ad m i s s i on .

Co n c l u s i o n
Ju s ti ce Bradl ey died in harness in

1 8 9 2 , and thus was not on the Co u rt
wh en Ad a m s came before it. But he had
fore s een the con s ti tuti onal back s l i d i n g
that was su re to com e , and he had bu i l t
the rebuttal into Boyd:

It may be that it is the obn ox i o u s
thing in its mildest and least
rep u l s ive form ; but ill egi ti m a te

and uncon s ti tuti onal practi ce s
get their first foo ting in that way,
n a m ely, by silent approaches and
s l i ght devi a ti ons from lega l
m odes of procedu re . This can
on ly be obvi a ted by ad h ering to
the rule that con s ti tuti onal provi-
s i ons for the sec u ri ty of pers on
and property should be libera lly
con s tru ed . A close and literal con-
s tru cti on deprives them of h a l f
t h eir ef f i c ac y, and leads to gradu-
al deprec i a ti on of the ri gh t , as if i t
con s i s ted more in sound than in
su b s t a n ce . It is the duty of co u rt s
to be watchful for the con s ti tu-
ti onal ri ghts of the citi zen , a n d
a gainst any ste a l t hy en c roach-
m ents thereon .1 8

Boyd is ri gh t ly cred i ted with bei n g
the genesis of the exclu s i on a ry ru l e .
Th a n k f u lly, the Su preme Co u rt did not
s top with Ad a m s and in its next major
case con cerning the exclu s i on a ry ru l e ,
Weeks v. Un i ted St a te s,1 9 the Co u rt
rel i ed on ly on the Fo u rth Am en d m en t
to su ppress let ters sei zed from peti ti on-
er ’s hom e , a s su a ging the fear that the
Fifth Am en d m ent needed to play a part
in the exclu s i on of evi den ce . Ju s ti ce
Holmes solidified Ju s ti ce Bradl ey ’s
premise of the exclu s i on a ry rule in
Si lvert h o rne Lu m ber Co. v. Un i ted St a te s,
explaining that wi t h o ut the exclu s i on-
a ry ru l e , “[t]he Fo u rth Am en d m en t
[ would be redu ced] to a form of
word s .”2 0 But these devel opm ents are
best con s i dered in futu re install m en t s
of The Cl a s s i c s .

N o t e s
1 . 116 U.S. 616 (1886).
2 . Wayne R. L a Fave, TW O HU N D R E D YE A R S

O F IN D I V I D UA L LI B E RT I E S: ES S AYS O N T H E BI L L O F

RI G H TS: Pinguitudinous Po l i ce,
Pa c h yd e r m a tous Prey: Wh e n ce Fo u rt h
Amendment Se i z u re s? 1991 U . IL L. L . REV.
7 2 9 ,7 6 4 . Th e re had been earlier Supre m e
Co u rt cases making re fe re n ce to the
Fo u rth Am e n d m e nt . Thomas Dav i e s, in his
exce l l e nt article Re cove ring the Ori g i n a l
Fo u rth Am e n d m e n t, 9 8 MI C H. L . REV. 547 at
n.174 (1999), a d d resses some of these
ca s e s, but Boyd was the first of real co n s e-
q u e n ce and the first to deal with the diffi-
cult issue of re m e dying a Fo u rt h
Am e n d m e nt violat i o n :

For Supreme Co u rt decisions that
re fe rred to the Fo u rth Am e n d m e nt,
s e e : Ex parte Bu rfo rd, 7 U.S. ( 3
Cranch) 447, 450-51 (1806), in which
the Marshall Co u rt ord e red the
release of a man in a habeas co rp u s

p roceeding who had been impri s-
oned by the justices of the pe a ce of
the Di s t ri ct of Columbia for be i n g
“an evil doer and disturber of the
pe a ce” (the Co u rt quoted the wa r-
ra nt clause of the sixth Article to the
Constitution (the Fo u rth Am e n d-
m e nt) while reminding the justice s
of the pe a ce that a wa rra nt of co m-
m i t m e nt to prison could be issued
only upon a co nv i ction for a re cog-
n i zed cri m e ) ; Ex parte Bollman and
Swa rtwo u t, 8 U.S. (4 Cranch) 75, 1 1 0
( 1 8 0 7 ) , in which the Marshall Co u rt
in a habeas co rpus proce e d i n g, d u r-
ing which counsel for a pe t i t i o n e r
re c i ted the Fo u rth Am e n d m e nt and
e m p h a s i zed the wa rra nt clause,
ruled that an arrest wa rra nt issued
to commit two men to trial for tre a-
son was invalid be cause it lacked an
a d e q u ate showing of pro b a b l e
cause as to the offense (In an earl i e r
p roceeding of the Ci rcuit Co u rt fo r
the Di s t ri ct of Columbia in the lat te r
ca s e, Chief Judge Cranch had
opined that the issuance of an
a rrest wa rra nt against the men wa s
i n co n s i s te nt with the Fo u rt h
Am e n d m e nt (denoted “s i xth art i c l e
of the amendment s” ) . See Unite d
S t a tes v. Bo l l m a n, 24 F. Ca s. 1 1 8 9 ,
1 1 9 0 , 1192-93 (C.C.D. C . 1807) (No.
1 4 , 6 2 2 ) ) ; Smith v. Ma ry l a n d, 59 U.S.
(18 How.) 71, 76 (1855), in which the
Ju s t i ces turned away a challenge
b ro u g ht by Ma ryland oys te rm e n
against a Ma ryland state stat u te
t h at authori zed search wa rra nts fo r
the re g u l ation of oys te ring on the
g rounds that the Fo u rth Am e n d-
m e nt “re s t rains the issue of wa rra nt s
only under the law of the Un i te d
St ate s, and has no application to
s t ate proce s s” ; Mu rray’s Lessee v.
Ho bo ken Land & Improve m e nt Co. ,
59 U.S. (18 How.) 272 (1855), i n
which the Co u rt re j e cted a chal-
lenge to a “wa rra nt” used for exe c u-
tion of a civil judgment be cause the
Fo u rth Am e n d m e nt did not apply
to writs or process issued in a pri-
vate civil act i o n , but only to wa r-
ra nts issued in causes to which the
Un i ted St ates is a party; Ex parte
Ja c k s o n, 96 U.S. 7 2 7 , 733 (1877), i n
which the Co u rt, while discussing
s t at u to ry postal authori ty, n o ted in
d i cta that letters and packages in
the mail could not be opened with-
out a search wa rra nt . . . .

Re po rted decisions by lower fe d e ra l
co u rts ra rely re fe rred to the Fo u rt h
Am e n d m e nt . One did manifest an
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understanding that the prov i s i o n
a d d ressed wa rra nt standard s. See In
re Meador, 16 F. Ca s. 1 2 9 4 , 1 2 9 8
( D. C . N . D. Ga . 1869) (No. 9375) (dis-
cussing the histo ry of the Fo u rt h
Am e n d m e nt and asserting that the
Fo u rth Am e n d m e nt is a “p rovision[ ]
in re g a rd to search wa rra nt s” a n d
t h at it applies only to criminal pro-
ceedings be cause search wa rra nt s
we re never re cog n i zed at co m m o n
l aw for use in civil proce e d i n g s ) .

3 . Po t ter Ste wa rt, The Road to Mapp V.
Ohio and Beyo n d : the Ori g i n s, Deve l o p m e n t
and Fu t u re of the Exc l u s i o n a ry Rule in
Se a rch and Se i z u re Ca s e s, 83 CO LU M. L . REV.
1 3 6 5 , 1372 (Oct .1 9 8 3 ) .

4 . Co m m o n wealth v. Da n a , 43 Ma s s.
3 2 9 , 337 (Ma s s. 1 8 4 1 ) .

5 . Un i ted St ates v. No ri e g a , 117 F. 3 d
1206 (11th Ci r. 1 9 9 7 ) , citing Frisbie v.
Co l l i n s, 342 U.S. 519 (1952) and Ker v.
Il l i n o i s, 119 U.S. 436 (1886).

6 . 4 John He n ry Wi g m o re, A TR E AT I S EO N

T H E SYS T E M O F EV I D E N C E I N TR I A L S AT CO M M O N

LAW § 2183, at 2954 (1904). Writing nearl y
two decades after Boyd and co l l e ct i n g
ca s e s, Wi g m o re takes the position that the
view ex p ressed in the exce rp ted text wa s
u n i versally fo l l owe d. The Boyd o p i n i o n
m e rits only a foo t n o te, i d. at p. 2 9 5 7 , a n d
no more co m m e nt than a dismissive
“u n s at i s f a cto ry opinion;” by which, o f
co u r s e, Dean Wi g m o re meant that the
Boyd opinion was unsat i s f a cto ry to h i m .
Wi g m o re was pe rhaps the gre atest of all
ev i d e nt i a ry scholars, and ce rtainly the
most engaging wri te r, but there is some
question whether he be l i eved in the theo-
re t i cal po s s i b i l i ty of an innoce nt defe n-
d a nt .

7 . S tewa rt, s u p ra, at p. 1 3 7 3 .
8 . Boyd, 116 U.S. at 622.
9 . I d. at 625. (quoting Entick v.

Ca rri n g ton and Th ree Other Ki n g’s
Me s s e n g e r s, re po rted at in 19 How. St . Tr.
1 0 2 9 . )

1 0 . I d.
1 1 . I d. at 625. See also Ma c l i n , Tra cey,

The Ce n t ral Meaning of The Fo u rt h
Am e n d m e n t, 35 WM. & MA RY L . REV. 1 9 7
(1993) (discussing the above - m e nt i o n e d
h i s to ry of the Fo u rth Am e n d m e nt ) .

1 2 . Boyd, 116 U.S. at 630. Wi g m o re
p a rt i c u l a rly turns up his nose at Bra d l ey’s
suggestion of the Fo u rth and Fi ft h
Am e n d m e nts “run-[ning] almost into each
o t h e r.” Wi g m o re is quick to po i nt out that
the two amendments have ve ry diffe re nt
p rove n a n ce s. As a histo ri cal criticism this is
pe rfe ctly va l i d, but it seems to miss the
po i nt (and ce rtainly the grandeur) of the
exce rp ted language.

1 3 . Under the “m e re ev i d e n ce” ru l e,

co u rts we re not to issue wa rra nts for the
s e i z u re of mere ev i d e n ce in a cri m i n a l
ca s e, as opposed to fruits or co nt ra b a n d. If,
for ex a m p l e, t h e re is reason to be l i eve that
I am the man who held up the Last
National Bank at gunpo i nt, we a ring a ski
mask and a red plaid shirt, and who made
off with $10,000 in marked bills, the “m e re
ev i d e n ce” rule would justify the magis-
t rate who issued and the officer who exe-
c u ted a wa rra nt (assuming adequate
p robable ca u s e, p a rt i c u l a ri ty, e tc.) autho-
rizing the search of my house fo r, and the
s e i z u re of, the money; but not the shirt or
the mask. It would have been co n s i d e re d
reasonable at common law and in earl y
constitutional theory for po l i ce to searc h
for and seize stolen money from me
(something I had no ri g ht to in any eve nt ) ,
but not to search for or seize my shirt or
s ki cap (things I have a pe rfe ct ri g ht to
ow n , and to keep in my house). C f. Hale v.
He n ke l, 201 U.S. 43 (1906); with Wa rden v.
Hayd e n, 387 U.S. 294 (1967).

1 4 . S tewa rt, s u p ra, at 1375.
1 5 . Se e, e. g. , St ate v. Gri s wo l d, 67 Co n n .

2 9 0 , 34 A. 1046 (Co n . 1 8 9 6 ) . But Ju s t i ce
Bra d l ey must have made some co nve rt s.
C f. i d. at 310-11, ___ (Ba l dw i n , J . , co n c u r-
ri n g ) :

The common law was re a dy to sup-
ply a re m e dy for any unre a s o n a b l e
s e a rch or seizure, by an action of

t respass against the individuals
who made it. [ The Fo u rt h
Am e n d m e nt] would be meaning-
less if it did not seek to do more
than this. Its guara nties we re
designed to pro te ct the citize n
against the [gove rn m e nt ] , t h at is,
against any and eve ry officer claim-
ing to act under its authori ty; and to
do so in a way that would re p re s s
the wro n gful act most efficient l y.
Upon the trial of a civil act i o n
be tween pri vate individuals, e i t h e r
can int rod u ce any re l eva nt paper in
ev i d e n ce, n o twithstanding he may
h ave obtained it in a manner not
wa rra nted by law . . . . If the co n s t i t u-
tional guara nty now under co n s i d-
e ration is to be libe rally inte rp re te d
in favor of the citize n , it would be
difficult to apply the principle of
such decisions to criminal pro s e c u-
t i o n s, s u p po rted by proof of pape r s
illegally seized for that purpo s e, i n
the defe n d a nt’s house, by public
o f f i cers acting pro fessedly as such,
without seeming to allow the [gov-
e rn m e nt] to profit by its own wro n g.

1 6 . 192 U.S. 585 (1904).
1 7 . I d. at 597.
1 8 . Boyd, 116 U.S. at 635.
1 9 . 232 U.S. 383 (1914).
2 0 . 251 U.S. 385 (1920). ■

W W W. N A C D L . O R G T H E  C H A M P I O N60

About the Authors

Mi l ton Hirsch is the author of H i r s c h’s
Fl o rida Cri m i n a l
Procedure, the lead-
ing tre atise of its
kind in Florida. He is
a Past Pre s i d e nt of
the Fl o rida As s oc -
i ation of Cri m i n a l
D e fe n s e L aw y e r s
( FACDL) Miami Ch a p te r.

An adjunct professor at Nova University
Law Center, he authored the amicus brief
for NACDL in Florida v. Riley.

Milton Hirsch
Two Datran Center, Suite 1200
9130 S. Dadeland Boulevard
Miami,FL 33156
(305) 670-0077
Fax (305) 670-7003

mhirsch@hirschmarkus.com

David O. Markus is a magna cum laude
graduate of Harvard
Law School. He is a
fo rmer As s i s t a nt
Fe d e ral Public De -
fender in Mi a m i .
Currently, he teach-
es at the University
of Miami School of
L aw, s e rves on the

Board of FACDL,and is a partner in Hirsch
& Markus, LLP.

David O. Markus
Two Datran Center, Suite 1200
9130 S. Dadeland Boulevard
Miami,FL 33156
(305) 670-0077
Fax (305) 670-7003

dmarkus@hirschmarkus.comE-MAIL

E-MAIL


