FOURTH AMENDMENT

FORUM

BY MILTON HIRSCH AND DAVID O. MARKUS

The Classics — an
occasional series

It is the business of this column to
keep readers of The Champion
informed of new developments in the
law of search and seizure. On rare occa-
sion, the attention of legislatures and
the judiciary is elsewhere, and there are
no new developments in this area of the
law. Such a lull in the action affords us
the opportunity to reflect admiringly
on old Fourth Amendment develop-
ments. The present column is the first
in an occasional series. “The Classics”
will rehearse the facts and holdings of
some of the landmark cases in
American Fourth Amendment history,
with a view to reminding us all of what
are, or should be, the enduring princi-
ples of those cases.

Ask a present-day lawyer or law
student when the United States
Supreme Court first started hearing
Fourth Amendment cases and he’s
liable to be stuck for an answer. Ask
him to guess and he’s liable to assume
that the Supreme Court has been
cranking out Fourth Amendment
jurisprudence since first Chief Justice
John Jay opened the Court for business.
Nothing could be further from the
truth. Hard as it may be to believe, a
century of American history passed —
nearly half of our national history to
date — before the Supreme Court had
occasion to interpret the Fourth
Amendment. In 1886, Boyd v. United
States' became “the very first Fourth
Amendment case of any consequence to
reach the Supreme Court.”? Just as
importantly, it was “[t]he first [Fourth
Amendment] case associated with the
development of the exclusionary rule.”

Before Boyd
Unfortunately, the exclusionary
rule did not always exist. In the words
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of an oft-cited early American case dis-
cussing the common law:

If the search warrant were illegal,
or if the officer serving the war-
rant exceeded his authority, the
party on whose complaint the
warrant issued, or the officer,
would be responsible for the
wrong done; but this is no good
reason for excluding the [things]
seized as evidence, if they were
pertinent to the issue, as they
unquestionably  were. When
[something is] offered in evi-
dence, the court can take no
notice of how [it was] obtained,
whether lawfully or unlawfully.*

Curiously, a vestige of this doctrine
persists in American law today. If the
federal government commits a kidnap-
ing to obtain custody over the person of
a Central American head of state (in the
process committing a variety of other
crimes and, arguably, acts of war), the
court will not suppress or exclude the
person of the kidnaped defendant, nor
even inquire as to the illegality that
brought that defendant before the
court> The common law saw the two
situations as analogous if not identical:
before the court were both the defen-
dant and the evidence against him; the
latter did, or did not, prove the case
against the former; how either got
before the court was of no concern.

If anyone could try to justify the
common law rule, it was John Henry
Wigmore. In his monumental treatise
on the law of evidence, he states:

Necessity does not require, and
the spirit of our law does forbid,
the attempt to do justice inciden-
tally and to enforce penalties by
indirect methods. An employer
may perhaps suitably interrupt

the course of his business to deliv-
er a homily to his office-boy on
the evils of gambling or the
rewards of industry. But a judge
does not hold court in a street-car
to do summary justice upon a fel-
low-passenger who fraudulently
evades payment of his fare; and,
upon the same principle, he does
not attempt, in the course of a
specific litigation, to investigate
and punish all offenses which
incidentally cross the path of that
litigation. Such a practice might
be consistent with the primitive
system of justice under an
Arabian sheikh; but it does not
comport with our own system of
law. It offends, in the first place, by
trying a violation of law without
that due complaint and process
which are indispensable for its
correct investigation. It offends,in
the next place, by interrupting,
delaying, and confusing the inves-
tigation in hand, for the sake of a
matter which is not a part of it. It
offends, further, in that it does
this unnecessarily and gratuitous-
ly; for since the persons injured by
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the supposed offense have not
chosen to seek proper process,
there is clearly no call to attend to
their complaint in this indirect
and tardy manner. . ..

For these reasons, it has long been
established that the admissibility
of evidence is not affected by the
illegality of the means through
which the party has been enabled
to obtain the evidence. The ille-
gality is by no means condoned,; it
is merely ignored.®

It was against this doctrinal back-
ground that Boyd came before the
Supreme Court.

Boyd itself

In Boyd, the government initiated a
forfeiture proceeding against two New
York businessmen for importing 35
cases of plate glass in violation of
import and revenue laws. During the
course of the civil forfeiture trial, the
government issued a subpoena for
invoices for the plate glass in order to
prove its value and quantity. Apparently
under the terms of statute pursuant to
which the forfeiture was instituted and
the subpoena issued, failure to produce
the demised invoices would entitle the
government to treat its averments as
conceded. The claimants produced the
invoices, but on appeal alleged that the
compelled production violated the
Fourth and Fifth Amendments. The
High Court agreed and excluded the
documents, marking the beginning of
the exclusionary rule.

But Boyd was an unlikely place to
begin the jurisprudence of the Fourth
Amendment.“From the facts, it is hard
to find a Fourth Amendment issue in
the case; there was no search or seizure
— at least, given the modern view of
that amendment.”” Boyd was not even a
criminal case, no police were involved.

The Court’s opinion was authored
by Joseph P. Bradley. Justice Bradley
had attended Rutgers College, graduat-
ed in 1836, and “read law” in a lawyer’s
office. He was admitted to the New
Jersey bar in 1839, and practiced till his
appointment to the High Court by
President Grant in 1870. He was a stu-
dent of mathematics, surveying, and
other mechanical subjects, all of which
stood him in good stead in a law prac-
tice that emphasized railroad cases and
patent law. He was perhaps best
remembered during his own lifetime
for casting the deciding vote on the
commission that settled the disputed
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(and fraud-plagued) presidential elec-
tion of 1876 between Rutherford B.
Hayes and James Tilden. He had been
heavily lobbied by friends and col-
leagues who were Democratic support-
ers of Tilden, and it was thought that
they had his ear. Legend has it, howev-
er, that the night before the final vote
Mrs. Bradley, a confirmed Republican
and a lady not to be trifled with (least of
all by her husband, Supreme Court
Justice or no), had the last word. In any
event, Bradley’s support for Hayes the
next day decided the matter. Bradley
was liked and respected, but he was an
unlikely candidate to be a Fourth
Amendment revolutionary.

Support in history

But Justice Bradley’s views on the
Fourth Amendment, and the language
in which he expressed those views, were
revolutionary enough. As noted earlier,
there was, on the facts of Boyd, no
search and seizure as those terms are
understood today. In fact, much of
Boyd, especially the fusing together the
Fourth Amendment and the Fifth
Amendment’s Self-Incrimination
Clause as support for the exclusionary
rule, is no longer endorsed.

Nevertheless, the underlying prin-
ciple still has a great deal of appeal: “a
compulsory production of a man’s pri-
vate papers to establish a criminal
charge against him, or to forfeit his
property, is within the scope of the
Fourth Amendment . . . in all cases in
which a search and seizure would be;
because it is a material ingredient, and
affects the sole object and purpose of
search and seizure.® For support, the
Boyd Court went to great lengths to
examine the history underlying the
Fourth Amendment, including going
into some depth about Lord Camden’s
memorable discussion of the subject in
Entick v. Carrington and Three Other
King's Messngers.’

The Court also explained that the
1761 debate over the legality of the
writs of assistance sparked the resis-
tance of the colonies against the
oppressions of Britain: “The practice
had obtained in the colonies of issuing
writs of assistance to the revenue offi-
cers, empowering them, in their discre-
tion, to search suspected places for
smuggled goods, which James Otis pro-
nounced the worst instrument of arbi-
trary power, the most destructive of
English liberty and the fundamental
principles of law, that ever was found in
an English law book; since they placed
the liberty of every man in the hands of

every petty officer”1

In addition to Otis and Lord
Camden, Bradley cited to John Adams’
take on the debates concerning the writs
of assistance:“*Then and there,’ said John
Adams, ‘then and there was the first scene
of the first act of opposition to the arbi-
trary claims of Great Britain. Then and
there the child Independence was born.™!

Best remembered portion

Boyd can be credited for explaining
that the principles embodied in the
Fourth Amendment apply to these
types of governmental invasions into
one’s private life. The following passage
from Boyd is perhaps the best-remem-
bered portion of the opinion:

It is not the breaking of his
doors, and the rummaging of his
drawers, that constitutes the
essence of the offense; but it is
the invasion of his indefeasible
right of personal security, per-
sonal liberty and private proper-
ty. ... Breaking into a house and
opening boxes and drawers are
circumstances of aggravation;
but any forcible and compulsory
extortion of a man’s own testi-
mony or of his private papers to
be used as evidence to convict
him of crime or to forfeit his
goods, is within the condemna-
tion of that judgment. In this
regard the Fourth and Fifth
Amendments run almost into
each other.*2

Then and now

If, then, the visitorial process
employed in Boyd was the equivalent of
a search and seizure, was it an unrea-
sonable search and seizure for purposes
of the Fourth Amendment? Nowadays,
of course, “reasonableness” is a measure
of the manner in which a search was
conducted: Was there a warrant? Was
any detention limited in its intrusive-
ness? And so on. For Justice Bradley,
however, “reasonableness” turned not
upon the manner of the search or
seizure, but upon the nature of the
thing searched for or seized. A search
for contraband, or for stolen property,
would likely be reasonable. The party in
possession of the contraband or stolen
property has no real claim to it; the
government (as to contraband) or the
true owner (as to stolen property) has.
Search for and seizure of such property,
if undertaken pursuant to the procedu-
ral protections of the common law
(which was understood to require a
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particularized warrant, issued upon
oath) was necessarily reasonable. By
contrast, a man’s business papers are
not only his lawful property, but also
his private, perhaps intimate property.

The notion that Fourth
Amendment reasonableness turns, not
upon how the search was conducted,
but upon the quality of the object
sought and the level of deference
afforded by the law to the proprietary
or possessory interest asserted as to
that object, strikes the modern reader
as odd. But it had deep common law
roots, and a vestige of it is to be found
in the “mere evidence” rule that
formed part of the jurisprudence of
search and seizure as recently as a few
decades ago.™®

In siding with the Boyd claimants,
the Supreme Court did not purport to
be announcing a new constitutional
rule or remedy; and of course it made
no reference to anything called an
“exclusionary rule.” “In Boyd, exclu-
sion was a by-product of the Fifth
Amendment’s ban on compulsory tes-
timony; therefore, only testimonial
evidence such as papers or books —
and not contraband, such as drugs or
guns — had to be excluded.”** Such a
slender reed seemed a poor and
evanescent foundation upon which to
build a constitutional jurisprudence.
And indeed in the years after Boyd
many courts continued to proclaim
the common law doctrine that the law
did not concern itself with the illegal
means by which evidence came before
courts.® Even the Supreme Court,
when called upon two decades later to
develop the jurisprudence of the
exclusionary rule, seemed to handle
Boyd like a hot potato. In Adams v.
New York!® the Court, having stated
uncomfortably that Boyd “has been
frequently cited by this Court and we
have no wish to detract from its
authority” proceeded to rehash the
common law doctrine that the illegal
means by which evidence was
obtained gave rise to no objection to
its admission.

Conclusion

Justice Bradley died in harness in
1892, and thus was not on the Court
when Adams came before it. But he had
foreseen the constitutional backsliding
that was sure to come, and he had built
the rebuttal into Boyd:

It may be that it is the obnoxious
thing in its mildest and least
repulsive form; but illegitimate
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and unconstitutional practices
get their first footing in that way,
namely, by silent approaches and
slight deviations from legal
modes of procedure. This can
only be obviated by adhering to
the rule that constitutional provi-
sions for the security of person
and property should be liberally
construed. A close and literal con-
struction deprives them of half
their efficacy, and leads to gradu-
al depreciation of the right, as if it
consisted more in sound than in
substance. It is the duty of courts
to be watchful for the constitu-
tional rights of the citizen, and
against any stealthy encroach-
ments thereon.®®

Boyd is rightly credited with being
the genesis of the exclusionary rule.
Thankfully, the Supreme Court did not
stop with Adams and in its next major
case concerning the exclusionary rule,
Weeks v. Lhited States,’® the Court
relied only on the Fourth Amendment
to suppress letters seized from petition-
er's home, assuaging the fear that the
Fifth Amendment needed to play a part
in the exclusion of evidence. Justice
Holmes solidified Justice Bradley’s
premise of the exclusionary rule in
Silverthome Lumber Co. v. Uhited States,
explaining that without the exclusion-
ary rule, “[t]he Fourth Amendment
[would be reduced] to a form of
words.”?® But these developments are
best considered in future installments
of The Classics.
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which the Court, while discussing
statutory postal authority, noted in
dicta that letters and packages in
the mail could not be opened with-
out a search warrant. ...

Reported decisions by lower federal
courts rarely referred to the Fourth
Amendment. One did manifest an

JULY 2002

WNYIO04d LNIWANIWY HLYINOA

59



FORUM

FOURTH AMENDMENT

60

understanding that the provision
addressed warrant standards. See In
re Meador, 16 F. Cas. 1294, 1298
(D.C.N.D. Ga. 1869) (No. 9375) (dis-
cussing the history of the Fourth
Amendment and asserting that the
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Boyd opinion was unsatisfactory to him.
Wigmore was perhaps the greatest of all
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question whether he believed in the theo-
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7. Stewart, supra, at p.1373.

8.Boyd, 116 U.S. at 622.
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Carrington and Three Other King's
Messengers, reported at in 19 How. St. Tr.
1029.)
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The Central Meaning of The Fourth
Amendment, 35 Wm. & MArY L. Rev. 197
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12. Boyd, 116 U.S. at 630. Wigmore
particularly turns up his nose at Bradley’s
suggestion of the Fourth and Fifth
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provenances.As a historical criticism this is
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courts were not to issue warrants for the
seizure of mere evidence in a criminal
case, as opposed to fruits or contraband. If,
for example, there is reason to believe that
| am the man who held up the Last
National Bank at gunpoint, wearing a ski
mask and a red plaid shirt,and who made
off with $10,000 in marked bills, the “mere
evidence” rule would justify the magis-
trate who issued and the officer who exe-
cuted a warrant (assuming adequate
probable cause, particularity, etc.) autho-
rizing the search of my house for, and the
seizure of, the money; but not the shirt or
the mask. It would have been considered
reasonable at common law and in early
constitutional theory for police to search
for and seize stolen money from me
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ski cap (things | have a perfect right to
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Henkel, 201 U.S. 43 (1906); with Warden v.
Hayden, 387 U.S. 294 (1967).

14. Stewart, supra, at 1375.
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290, 34 A. 1046 (Con. 1896). But Justice
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ring):

The common law was ready to sup-
ply a remedy for any unreasonable
search or seizure, by an action of
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