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You are free to drive past police
vehicles so long as you do not “appear[]
stiff,” and provided that your “posture [is
not] very rigid.”1 Stiffness and rigidity
( of po s tu re , that is) may ju s tify the
police in believing that you are trans-
porting drugs.2

You may take your children in the
car with you, so long as they are normal
children who wave at passing motorists
and pedestrians in a normal fashion.3 An
“abnormal [waving] pattern” on the part
of your children — one that is “method-
ical,mechanical ...[or] odd”— may jus-
tify the police in believing that you are
transporting drugs.4

You can drive a minivan, so long as
you are not driving on a dirt road. And
for God’s sake, don’t slow down when a
po l i ce cru i s er settles in behind yo u r
m i n iva n .5 Doing so may ju s tify the
police in believing that you are trans-
porting drugs.6

These are the lessons of Un i ted
States v. Arvizu7 — these and one other:
If the Ninth Circuit orders the suppres-
sion of material evidence in your drug
case and the Supreme Court grants cer -
tiorari, it’s a fair bet that the High Court
isn’t planning to commend the court of
appeals for its zealous defense of our his-
toric liberties.

Gestalt and conquer
Ra l ph Arvizu and his family were

s topped by a border patrol agen t , “ wh i l e
d riving on an unpaved road in a rem o te
a rea of s o ut h e a s tern Ari zon a .”8 Th ei r
m i n ivan was found to contain a distri bu-
ti on amount of m a riju a n a . Arvizu moved
to su ppress on the grounds that the agen t
l acked arti c u l a ble re a s on a ble su s p i c i on to
ju s tify the stop of the Arvizu family veh i-
cl e . The distri ct co u rt den i ed the moti on ,
but the Ninth Ci rcuit revers ed .9

The Ninth Ci rcuit iden ti f i ed ten cir-
c u m s t a n ces upon wh i ch the distri ct
co u rt rel i ed in finding that re a s on a bl e
su s p i c i on ex i s ted to su pport the stop and
s e a rch . Seven of these circ u m s t a n ce s , i n
the vi ew of the appell a te co u rt , con-
tri buted nothing or next to nothing to
the calculus of re a s on a ble su s p i c i on . For
ex a m p l e , Arvi z u , who had been drivi n g
at or near the speed limit before the
a gent hove into vi ew, s l owed con s i der-
a bly at the sight of a law - en forcem en t
veh i cl e . The Ninth Ci rcuit vi ewed this as
giving rise to no inferen ce of d rug tra f-
f i ck i n g.1 0 As the agent fo ll owed the
Arvizu va n , the ch i l d ren in the back seat
w aved at him in a manner that the dis-
tri ct co u rt de s c ri bed as “a bn orm a l ” or
“m ech a n i c a l .” Th i s , too, was con s i dered
by the co u rt of a ppeals to have no evi-
den ti a ry sign i f i c a n ce wh a tever.1 1

Of the variables in the reasonable
suspicion equation relied upon by the
district court, the Ninth Circuit found
three to have some, but only slight, pro-
bative value. That the road on which the
Arvizus were dr iving was unlikely to be
used by anyone but a drug smuggler, and
that minivans were among the con-
veya n ces favored by drug smu ggl ers ,
were factors to which the court was will-
ing to accord some, but not very much,
weight.

In summary, then, the prosecution
adduced and the district court consid-
ered ten circumstances alleged to give
rise to re a s on a ble su s p i c i on , but the
appellate court found that seven of the
ten were probative of nothing, and the
remaining three woefully inadequate to
justify the stop of the Arvizu family.
Ex pre s s ed ari t h m eti c a lly, the Ni n t h
Ci rc u i t’s op i n i on ref l ected the unre-
m a rk a ble and incon troverti ble axiom
that zero, wh et h er mu l ti p l i ed seven
times, ten times, or a hundred times, is
still zero.

This arithmetic postulate the Chief
Justice of the United States denigrated as

a “s ort of d ivi de - a n d - con qu er analy-
sis.”12 “[E]valuation and rejection of ...
the listed factors in isolation from each
other does not take into account the
totality of the circumstances.”13 But what
is “the totality of the circumstances”;
what is the whole, but the sum of its
parts?

The Supreme Court countered the
Ninth Ci rc u i t’s “d ivi de - a n d - con qu er ”
analysis with its own “gestalt-and-con-
quer” analysis. The whole is somehow
more than the sum of its parts:

We think it quite reasonable that a
driver’s slowing down, stiffening
of posture,and failure to acknowl-
edge a sighted law enforcement
officer might well be unremark-
able in one instance (such as a
busy San Fra n c i s co highw ay )
while qu i te unu sual in another
(such as a remote portion of rural
s o ut h e a s tern Ari zon a ) . S tod d a rd
was entitled to make an assess-
ment of the situation in light of
his specialized training and famil-
i a ri ty with the customs of t h e
area’s inhabitants. ... To the extent
that a to t a l i ty of c i rc u m s t a n ce s
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a pproach may ren der appell a te
revi ew less circ u m s c ri bed by
precedent than otherwise, it is the
nature of the totality rule.14

The example of fered by the
Su preme Co u rt tells us little abo ut the
opera ti on of the plen i po tent “to t a l i ty of
the circ u m s t a n ce s” ru l e . App a ren t ly
Arvizu slowed down , ten s ed up, a n d
kept his eyes on the road wh en he re a l-
i zed his driving was being invi gi l a ted by
a law en forcem ent of f i cer. D riving slow-
ly, remaining alert at the wh eel , a n d
keeping on e’s eyes on the road are gen-
era lly con s i dered the hall m a rk of a
good , re s pon s i ble driver, the sort of fel-
l ow who might take his wi fe and ch i l-
d ren for a ri de in the co u n try. Wh et h er
su ch con du ct is evi den ce of a guilty
con s c i en ce , or of on going criminal mis-
con du ct , is a matter of s pec u l a ti on . Why
su ch con du ct is more likely to con s ti tute
evi den ce of on going criminal miscon-
du ct in ru ral Ari zona than in urb a n
Ca l i fornia is a matter of rank spec u l a-
ti on . The Arvi z u op i n i on does not tell us
why the dem i s ed con du ct is of evi den-
ti a ry va lu e , n or why the Ninth Ci rc u i t
was wrong to think that the dem i s ed
con du ct was not of evi den ti a ry va lu e . 1 5

What the Arvi z u op i n i on does tell
us is that a law en forcem ent of f i cer is
“en ti t l ed ” to determine the evi den ti a ry
va lue of o t h erwise innocent or innoc u-
ous con du ct by referen ce to “his spec i a l-
i zed training and familiari ty with the
c u s toms of the are a’s inhabi t a n t s .” In
o t h er word s , zero plus zero plus zero
m ay indeed add up to som et h i n g. Th e
s o u rce of this som et h i n g, this syner gy, i s
not the inters ti ces bet ween the zero s ,
but the mind of the perc i p i ent law
en forcem ent of f i cer. Nor is this som e-
t h i n g, com po u n ded out of the of f i cer ’s
“training and familiari ty with [loc a l ]
c u s tom s ,” su bj ect to det ach ed , obj ective ,
i n depen dent revi ew by appell a te ju d ge s .
On the con tra ry; “it is in the natu re of
the to t a l i ty [of the circ u m s t a n ces] ru l e”
to “ren der appell a te revi ew less circ u m-
s c ri bed by precedent than otherwi s e .”1 6

However long the road on wh i ch Arvi z u
was drivi n g, it was not so long as the
road the Fo u rth Am en d m ent has trav-
el ed since Ju s ti ce Wi lliam O. Do u gl a s
pre s c i en t ly con clu ded his dissent in
Terry v. Oh i o 1 7 with these word s :

Th ere have been powerf u l
hyd raulic pre s su res thro u gh o ut
our history that bear heavi ly on
the Co u rt to water down con s ti tu-
ti onal guara n tees and give the
po l i ce the upper hand. Th a t

hyd raulic pre s su re has prob a bly
n ever been gre a ter than it is tod ay.

. . .[ I ] f the indivi dual is no lon ger
to be soverei gn , i f the po l i ce can
p i ck him up wh en ever they do not
l i ke the cut of his jib, i f t h ey can
“s ei ze” and “s e a rch” him in thei r
d i s c reti on , we en ter a new regi m e .

Ad j e ct i ve as juri s p ru d e n ce
The power of the po l i ceman to

i n su l a te his eva lu a ti on of re a s on a bl e
su s p i c i on from judicial revi ew — his
power to say to a federal co u rt of
a ppe a l s , in ef fect , “You cannot revi ew
my determ i n a ti on of re a s on a ble su s p i-
c i on prec i s ely because you are det ach ed
and neutra l , because you are wi t h d rawn
f rom the con text in and upon wh i ch I
act” — is en h a n ced wh en (as in Arvi z u)
the of f i cer is perm i t ted to ex press the
f ruit of his “training and familiari ty
with [local] custom s” in ad j ective s ,
ra t h er than in nouns and verb s .
Re a s on a ble su s p i c i on ex i s ted as to Cl a n
Arvizu in part because the ch i l d ren
w aved at the agent in a manner ch a rac-
teri zed at the trial co u rt level as
“m et h od i c a l , m ech a n i c a l , a bn orm a l .”
Ap a rt from being disti n ct ly un-
Hem i n g w aye s qu e , h e avy rel i a n ce on
ad j ectives makes factual circ u m s t a n ce s
m ore difficult to sift for re a s on a ble su s-
p i c i on . Af ter Arvi z u, we can look for-
w a rd to su ppre s s i on tra n s c ri pts that
re ad like this:

Q : Agen t , why did you stop the defen-
d a n t ?
A : His facial ex pre s s i on stru ck me as
u nu su a l , in a suspicious sort of w ay. Hi s
walk stru ck me as ... o h , I don’t know,
a n om a l o u s , s i n g u l a r. His wh o l e
dem e a n or, his way of c a rrying himsel f
was eccen tri c , almost eerie ...

Q : Agen t , u m , I ’m trying to get som e
s pecifics here . Can you tell me wh a t,
ex act ly, it was abo ut his facial ex pre s s i on
that caused you to bel i eve that he was in
po s s e s s i on of con tra b a n d ?
A : Loo k ,I ’ve been in law en forcem ent in
this locale for more than a dec ade . I ’m
i n ti m a tely familiar with the norms and
m ores of the people here . You can’t
ex pect me to convey to you in words ...

Q : Ye s , t h a t’s ex act ly what I’d like! I’d
l i ke you to convey in words what spec i f-
ic things you saw the defendant do, or
h e a rd the defendant say, that su gge s ted
to you that he was in po s s e s s i on of
coc a i n e !
A : I ’ve alre ady told you — his ex pre s-
s i on , his dem e a n or, his be a ri n g, t h a t
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s ort of t h i n g. Wh en he passed me and
we exch a n ged gl a n ce s , I was fill ed with a
s ense of d re ad . He was met h od i c a l ,
m ech a n i c a l , a bn orm a l , and od d .

Ba m . With those last magic ad j ective s ,
most co u rts after Arvi z u a re going to
a pprove of the search . Profe s s i onal wi t-
nesses are no less tra i n a ble than parro t s ,
and no less likely to fo ll ow the path of
least re s i s t a n ce . If t h ey are taught that
t h ey can insu l a te their te s ti m ony from
c ri ticism by co u ching it in ad j ective s
and pre s erving it within a wra pper of
“my training and ex peri en ce ,” t h ey wi ll
do so. Wh en , du ring the 1980s, “prof i l e
s top s” h ad their vog u e , the same U. S .
co u rt of a ppeals that gave us Arvi z u
n o ti ced that the same profile factors
were finding their way into the te s ti m o-
ny of every of f i cer in every case.
“Coi n c i den ce ,” the Ninth Ci rcuit con-
ceded , “is a fortu i ty; but it does not
come so of ten to the aid even of t h e
most de s erving public law en forcem en t
a gen t s .”1 8 The co u rt cauti on ed that
wh en a particular profile factor
“becomes a rec u rrent them e , an incan-
t a ti on in the agen t’s ‘re a s on a ble su s p i-
c i on’ ph rase boo k , its cred i bi l i ty is open
to ch a ll en ge .”1 9

Curbing po l i ce discre t i o n
Yet aga i n , the Su preme Co u rt

deferred to the discreti on of po l i ce
of f i cers , wi t h o ut defining for them (or
even guiding them as to) what re a s on-
a ble su s p i c i on means. By failing to
a rti c u l a te the para m eters of re a s on a bl e
su s p i c i on , “the pro tecti ons of t h e
Fo u rth Am en d m ent w[ill] eva pora te ,
and the people w[ill] be ‘s ec u re in thei r
pers on s , h o u s e s , p a pers and ef fect s ,’
on ly in the discreti on of the po l i ce .”2 0

This undermines the cen tral con cern
of Fo u rth Am en d m ent ju ri s pru den ce
— curbing po l i ce discreti on .2 1 Th e
m ore po l i ce discreti on there is, t h e
m ore likely that innocent people are
going to be su bj ect to the preju d i ce s
and biases of po l i ce of f i cers .2 2

All owing po l i ce of f i cers to come into
co u rt and say the magic words wi ll
qu i ck ly do aw ay with Fo u rt h
Am en d m ent pro tecti on s . The words of
the Rod ri g u e z co u rt perfect ly sum this
point (and this arti cle) up:

“The op i n i ons of . . . co u rt [ s ]
h ave put the nom en cl a tu re of
re a s on a ble su s p i c i on into the
p u blic dom a i n . We must not
a ll ow ours elves to be sedu ced by
the re a s su ring familiari ty of i t s
ech o.”2 3

Notes
1. United States v. Arvizu, 122 S.Ct.744,

749 (2002).
2. Id. at 751.
3. Id. at 749.
4. Id. at 751.
5. Id. at 749.
6. Id. at 751.
7. Id.
8. Id. at 749.
9. United States v.Arvizu, 232 F.3d 1241

(9th Cir. 2000).
10. Id.
11. Id.
12. Arvizu, 122 S.Ct. at 751.
13. Id.
14. Id. at 752.
15. Even Justice Scalia in his concur-

ring opinion points out that while the dis-
trict court’s findings of fact should be given
due re s pe ct, the infe re n ces there f ro m
regarding reasonable suspicion “[he] would
have thought (if de novo review is the stan-
dard) is the prerogative of the Court of
Appeals. So we have here a peculiar sort of
de novo review.” Id. at 754 (Scalia,J. concur-
ring).

16. Id.
17.392 U.S.1,39 (1968) (Douglas, J.dis -

senting).

18. United States v. Rodriguez,976 F.2d
592,595-6 (9th Cir. 1992).

19. Id.
20. Terry, 392 U.S.at 22 (quoting Beck v.

Ohio, 379 U.S.89,97 (1964)).
21. As the High Court has stated, “The

essential purpose of the proscriptions of
the Fourth Amendment is to impose a stan-
dard of ‘reasonableness’ upon the exercise
of discretion by gove rn m e nt officials, i n
order to safeguard the privacy and security
of individuals against arbitrary invasions.”
Delaware v. Prouse, 440 U.S. 648, 653-654
(1979)  See also United States v. Montero-
Camargo, 208 F.3d 1122,1143 (9th Cir. 2000)
( Koz i n s ki , co n c u rring) (“to rely on eve ry
cop’s repertoire of war stories to determine
what is a ‘high crime area’ — and on that
basis to treat otherwise innocuous behav-
ior as grounds for reasonable suspicion —
strikes me as an invitation to trouble”).

22. Tracey Maclin, Terry v. Ohio’s Fourth
Amendment Legacy: Black Men and Police
Discretion, 72 St. JOHN’S L. REV. 1271 (1999).
Just by way of example, the ACLU studied
traffic stops in California. Of the 34,000 plus
stops California police officers made, less
than 2 percent resulted in arrest.

23. Rodriguez, 976 F.2d at 595-96. ■

W W W. N A C D L . O R G M A Y  2 0 0 2 33

About the Authors

Milton Hirsch
9130 S. Dadeland Boulevard
Suite 1200
Miami,FL 33156
(305) 670-0077
Fax (305) 670-7003

mhirsch@hirschmarkus.com

Milton Hirsch is the author of
H i r s c h’s Fl o rida Criminal Proce d u re, t h e
leading tre atise of its kind in Fl o ri d a . A
Past President of the Florida
Association of Criminal Defense
L awyers (FACDL) Miami Ch a p te r, he is
an adjunct pro fessor at Nova Un i ve r s i ty
L aw Ce nte r. He authored the a m i c u s
b rief for NACDL in Fl o rida v. Ri l ey.

David O. Markus
9130 S. Dadeland Boulevard
Suite 1200
Miami,FL 33156
(305) 670-0077
Fax (305) 670-7003

domarkus@hotmail.com

David O’ Markus is a magna cum
l a u d e g ra d u ate of Harva rd Law
S c h oo l . He is a fo rmer As s i s t a nt
Federal Public Defender in Miami. In
January 2002, he and Milton Hirsch
formed the partnership of Hirsch &
Markus P.A.

E-MAILE-MAIL


