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F O U RTH AMENDMENT FORUM
By Milton Hirsch and David O. Markus

Atwater v. City of Lago Vista
— ‘The Perfect Case’
During oral argument in Atwater v. City
of Lago Vi s t a,1 Justice Sandra Day
O’Connor encouragingly told counsel for
Atwater that he had “the perfect case.”2

The shocking facts in Atwater and the
pointed comments of one of the High
Court’s swing votes led most to believe it
was a safe bet that the Fo u rt h
Amendment was due for another win. No
such luck.

In March 1997,Gail Atwater was driv-
ing her pickup truck in LagoVista, Texas,
with her 3-year-old son and 5-year-old
daughter in the front seat. They weren’t
wearing seatbelts. In Texas, front-seat
passengers must wear seatbelts if they are
installed, and any small child riding in
the front must be secured.Violation of ei-
ther provision is “a misdemeanor punish-
able by a fine not less than $25 or more
than $50.”3

Bart Turek, a Lago Vista police offi-
cer, pulled Atwater over after seeing her
and her children without seat belts. Turek
had stopped Atwater before for what he
thought was a seat belt violation, but then
realized that he was mistaken and that At-
water’s son was in fact belted in. This
time, Turek “yell[ed] . . . [w]e’ve met be-
fore” and “you’re going to jail.”4 Atwater
asked Turek if she could take her “fright-
ened, upset, and crying” children to a
friend’s house nearby, but Turek, who
ironically had just castigated Atwater for
not caring for her children, refused and
said “[y]ou’re not going anywhere.”5 In-
stead, he told her that he would take the
children into custody as well. Luckily,
Atwater’s friend was informed of what
was occurring, came to the scene, and
took charge of the children.6

Turek then handcuffed Ms. Atwater
with her hands behind her back, placed
her in the police car, and drove to the po-
lice station (without securing Atwater in
a seat belt!). At the station, she was

forced to remove her shoes, relinquish
her possessions, and wait in a holding
cell for about an hour. She then posted a
$310 bond.Yet, the maximum fine for her
seat belt offense was just $50, which she
ultimately paid after pleading no contest. 

Atwater filed suit in Texas state court
under 42 U.S.C. §1983 against Turek, the
City of Lago Vista, and Chief of Police
Frank Miller, claiming that they had vio-
lated her Fourth Amendment rights. The
defendants removed to federal district
c o u rt , wh i ch granted the defe n d a n t s ’
summary judgment motion, stating that

Atwater’s Fourth Amendment claim was
“meritless.”7 A panel of the Fifth Circuit
reversed, concluding that “an arrest for a
first-time seatbelt offense” was an unrea-
sonable seizure under the Fourth Amend-
ment. The en banc Fifth Circuit vacated
the panel decision and affirmed the dis-
trict court. 

We Know Reasonableness
When We See It 
The Supreme Court granted certiorari on
the following issue: “whether the Fourth
Amendment forbids a warrantless arrest
for a minor criminal offense, such as a
misdemeanor seatbelt violation punish-
able by a fine.”8 In a decision that sur-
prised many, five members of the High
Court held that the Fourth Amendment
makes no such prohibition. Perhaps even
more surprising, Justice Souter wrote the
opinion for the slim majority, joining the
company of the Chief Justice and Justices
Scalia, Thomas, and Kennedy. Justice
O’Connor — who had described the case
as perfect at oral argument — wrote the
dissent; Justices Stevens, Ginsburg, and
Breyer joined that opinion.

We can’t define reasonableness, but
we know it when we see it.

The Fifth Circuit panel that heard the
Atwater case consisted of Judges Parker
(who wrote the unanimous panel opin-
ion), Stewart, and Garza.9 With respect to
its analysis of the Fourth Amendment is-
sue, the panel opinion is a model of good
common sense. It begins by categorizing
the seat belt law as “paternalistic,” mean-
ing the sort of law “designed to protect a
specific individual from his own conduct,
conduct which poses no threat to the pub-
lic at large. We contrast . . . paternalistic
statutes with most traffic laws, the viola-
tion of which can have an immediate im-
pact on other users of streets and road-
ways.”10

The significance of this threshold dis-
tinction is obvious. The driver who is
drunk or reckless poses a danger to other
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wayfarers. His arrest forecloses the dan-
ger. His release from custody revives the
danger, or at least the prospect of danger.
By contrast, the driver who fails to buck-
le up poses no danger to others, and his
(or in this case, her) arrest will not make
the streets safer for anyone.

G iven this analy s i s , the self-ev i d e n t
l ogic of wh i ch would commend itself to
the mind of an alert nine-ye a r- o l d, it wa s
u n re a s o n able – for Fo u rth A m e n d m e n t
(and all other) purposes – to subject A t-
water to a full-custody arrest for the
simple reason that no law - e n fo rc e m e n t
or societal goal was furt h e red by that
f u l l - c u s t o dy arrest. The majesty and dig-
nity of the Texas seat belt law wo u l d
h ave been fully vindicated by giving A t-
water a citat i o n , demanding that she
bu ckle up herself and her ch i l d re n , a n d
sending her on her way. “[T]o determ i n e
the objective re a s o n ableness of Offi c e r
Tu re k ’s actions we must understand the
n at u re of the offense invo l ved and wh o
the law is designed to protect because
t h at helps us weigh the gove rnmental in-
t e rest in arresting a violator ve rsus the
i n d iv i d u a l ’s priva cy interest under the
Fo u rth A m e n d m e n t .”1 1 It is, of cours e,
no answer to say that the Texas seat belt
s t atute authori zes (but does not re q u i re )
a rrest; if the conduct authori zed by the
s t atute constitutes an unre a s o n abl e
s e a rch or seizure, the statute runs afo u l
of the Fo u rth A m e n d m e n t .1 2

In the course of Judge Parker’s com-
prehensive opinion, he remarked in pass-
ing that at common law, law enforcement
officers were not authorized to arrest for
misdemeanors not constituting a breach
of the peace.13 By no means was this ob-
servation offered as the ratio decidendi of
the opinion. It was dictum or context, no
more. Despite the passing reference, the
Founders’ intent became the feature of
the Atwater litigation.

Turek and company, having been told
in good plain terms by Judge Parker that
it is unreasonable to treat a soccer mom
like a serial killer, sought and obtained
rehearing en banc. Atwater’s lawyers felt
o bl i ge d, u n d e rs t a n d ably so, to defe n d
Judge Parker’s opinion in all its particu-
lars. Thus the question whether the com-
mon law proscribed warrantless arrests
for peaceable misdemeanors, and, if so,
whether that common law rule informed
the interpretation of the Fourth Amend-
ment, was part and parcel of what the en
banc court would consider.

The majority opinion for the en banc
court14 is a model of tight-lipped Texan
terseness. Setting aside the factual and
procedural history of the case and certain

other prefatory remarks, the entire textu-
al analysis consists of this paragraph:

After rev i ewing the re c o rd, we
c o n clude that Officer Tu rek had
p ro b able cause to arrest A t wat e r
and that he did not conduct the ar-
rest in such an “ ex t ra o rd i n a ry man-
n e r.” Neither party disputes that
O fficer Tu rek had pro b able cause
to arrest A t wat e r. A t water admits
t h at she was not we a ring her seat
belt and that she had not belted in
her ch i l d ren. Operating a motor ve-
h i cle without we a ring a seat belt
v i o l ates Texas law, and Offi c e r
Tu rek had discretion to arrest A t-
water without a wa rrant. . . . More-
ove r, t h e re is no evidence in the
re c o rd that Officer Tu rek conduct-
ed the arrest in an “ ex t ra o rd i n a ry
m a n n e r, u nu s u a l ly harm f u l ” to A t-
wat e r ’s priva cy interests. ... A t wa-
ter admits that she did not suffe r
a ny physical harm during or as a
result of the arrest. We there fo re
c o n clude that , because it wa s
based on pro b able cause and be-
cause it was not conduct in the
ab ove - d e s c ribed “ ex t ra o rd i n a ry
m a n n e r,” O fficer Tu re k ’s arrest of
A t water was re a s o n able under the
Fo u rth A m e n d m e n t .1 5

Note that the en banc opinion does not
go so far as to say that the conduct visit-
ed upon Gail A t water was re a s o n able in
a ny ord i n a ry sense of the wo rd; it wa s
re a s o n able “under the Fo u rth A m e n d-
m e n t ” although it was cl e a rly unre a s o n-
able as re a s o n able people unders t a n d
re a s o n ableness. For the en banc c o u rt ,
Fo u rth Amendment re a s o n ableness is a
t e rm of art describing all searches and
s e i z u res wh i ch are (1) pro b able cause
b a s e d, and (2) invo l ve ord i n a ry, but not
ex t ra o rd i n a ry, abuse of the seized or
s e a rched citize n .

What Atwater Is Not About
In a footnote, the en banc opinion makes
short work of the “common law as limi-
tation on the Fourth Amendment” argu-
ment. Atwater “did not raise this argu-
ment before the district court or the pan-
el that initially considered this case. In-
stead, the panel considered this argument
sua sponte, and even though it ruled in
Atwater’s favor, it declined to do so based
on the common law rule.” That being the
case, Atwater “has waived her right to
pursue this issue here.”16 Thus the one
thing about which the panel opinion and
the en banc opinion are in agreement is

what Atwater is not about: It is not about
the common law rule governing the arrest
of misdemeanants, and it is not about the
ap p l i c ability of that rule to Fo u rt h
Amendment standards. The panel found
Officer Turek’s conduct to be unreason-
able as a matter of first principles. The en
banc court found it to be reasonable be-
cause it was founded upon pro b abl e
cause and involved only ordinary, rather
than extraordinary, bullyragging of Ms.
Atwater.

What Did the Framers Intend?
U n l i ke the Fifth Circ u i t , the Supre m e
C o u rt , in its analy s i s , was “guided by
‘the traditional protections against un-
re a s o n able searches and seizures affo rd-
ed by the common law at the time of the
f ra m i n g.’”1 7 In f a c t , Justice Souter, wh o
is not known for an affinity to ori gi n a l-
i s m , w rote that if a practice was accep t-
ed when the Fo u rth Amendment wa s
a d o p t e d, the party advo c ating for ch a n ge
“ b e a rs a ‘ h e avy bu rd e n ’ of justifying a
d ep a rt u re from the historical under-
s t a n d i n g.”1 8 A t water argued that the
common law forbade peace offi c e rs to
m a ke wa rrantless misdemeanor arre s t s
ex c ept in cases of “ b re a ch of peace.”
B re a ch of the peace, a c c o rding to A t wa-
t e r, meant only those nonfe l o ny offe n s e s
“ i nvolving or tending towa rds vio-
l e n c e.”1 9 And A t water had some pre t t y
h e avy hitters to back her up.

First, the Supreme Court itself noted
in Caroll v. United States (quoting Lord
Halsbury)20 that:

[i]n cases of misdemeanor, a peace
officer . . . has at common law no
power of arresting without a war-
rant except when a breach of the
peace has been committed in his
p resence or there is re a s o n abl e
ground for supposing that a breach
of peace is about to be committed
or renewed in his presence.

In addition to Lord Halsbury, Sir William
Blackstone, Sir Edward East, James Fitz-
james Stephen and Glanville Williams
were cited in support of the notion that
the common law confined warrantless
misdemeanor arrests to actual breaches
of the peace. The Court, however, point-
ed out that other commentators disagreed
with this view.

Whether the notion that the common
law barred warrantless arrest for peace-
able misdemeanors was universally es-
poused by contemporary jurists and trea-
tise writers, or only generally espoused
by contemporary jurists and treatise writ-
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ers, seemed to be of great moment to Jus-
tice Souter. This preoccupation is puz-
zling because history rarely gives us def-
inite answers on modern questions – and
it did not do so here.21

Too Much Discretion
Justice Souter’s opinion cites to ample
a u t h o rity for the proposition that the
common law proceeded upon the com-
mon sensical proposition underly i n g
Judge Parker’s panel opinion in Atwa -
ter:22 A misdemeanant was not subject to
wa rrantless arrest unless the misde-
meanor or its attendant circumstances
posed a danger to others. Although Jus-
tice Souter purports to cite countervailing
authority, the examples he offers fit com-
fortably within the general rule. Early
A m e rican and contempora ry English
p ractices authori zed wa rrantless arre s t
for misdemeanors such as Sabb at h -
breaking, vagrancy, public drunkenness,
and the like. For First Amendment and
other reasons, such offenses no longer
make up part of our criminal code. But in
earlier times, they were viewed as de-
structive of the fabric of society.

The driver who neglects to wear his
seat belt hazards only his own life. But
the Sabbath-breaker, by his evil example,
hazards the immortal souls of impres-
sionable onlookers. No home and hearth
is safe while vagrants run amok. And as
for the public drunkard, staggering under
the influence was no doubt a menace to
colonial traffic much like driving under
the influence is today. Jailable v. non-jail-
able, peaceable v. non-peaceable?

Gail Atwater and her children did not
come before the United States Supreme
Court for a dissertation on the common
law. They came for an adjudication of
their rights. Even if , as Justice Souter in-
sisted with such scrupulous exactitude,
the common law sources are in equipoise
as to an officer’s arrest power in the case
of a peaceable misdemeanor, Gail Atwa-
ter is still entitled to know if she was sub-
jected to a Fourth Amendment violation.
Was her full-custody arrest unre a s o n-
able?

Certainly it was offensive, even outra-
geous; Justice Souter teeters on the edge
of conceding that fact.

If we were to derive a rule exclu-
sively to address the uncontested
facts of this case, Atwater might
well prevail. She was a known and
established resident of Lago Vista
with no place to hide and no incen-
tive to flee, and common sense says
she would almost certainly have

buckled up as a condition of driv-
ing off with a citation. In her case,
the physical incidents of arre s t
we re mere ly gratuitous humilia-
tions imposed by a police officer
who was (at best) exercising ex-
tremely poor judgment. Atwater’s
claim to live free of pointless indig-
nity and confinement clearly out-
weighs anything the City can raise
against it specific to her case.23

This language notwithstanding, the Court
rejected any constitutional distinction be-
tween jailable and non-jailable offenses
for purposes of an officer’s arrest power;
and fell back upon the rule that “[i]f an
officer has probable cause to believe that
an individual has committed even a very
minor criminal offense in his presence,
he may, without violating the Fo u rt h
Amendment, arrest the offender.”24

Atwater’s counsel advanced the posi-
tion that, for Fourth Amendment purpos-
es, the warrantless arrest of a misde-
meanant whose offense is jailable may be
reasonable, but the arrest of a misde-
meanant whose offense is non-jailable
(i.e. punished by fine) is not. This, of
course, is a variation on the common law
distinction between misdemeanors that
cause a breach of the peace and those that
do not; and not very far removed from
Judge Parker’s distinction between “pa-
ternalistic” criminal statutes and those
that protect society at large.

Justice Souter rejected this distinction
because “an officer on the street might
not be able to” draw it.

[P]enalties for ostensibly identical
conduct can vary on account of
facts difficult (if not impossible) to
know at the scene of an arrest. Is
this the first offense or is the sus-
pect a rep e at offender? Is the
weight of the marijuana a gram
above or a gram below the fine-on-
ly line? Where conduct could im-
plicate more than one criminal pro-
hibition, which one will the district
at t o rn ey ultima t e ly decide to
charge? And so on.25

This line of argument is far from persua-
sive. Police officers make these kinds of
judgment calls, and even more conse-
quential judgment calls, every day of the
week. Although we seldom consider the
point, the fact is that the narrow discre-
tion exercised by a Supreme Court Jus-
tice compares to the all-but-unfettered
discretion exercised by every traffic cop
“as moonlight unto sunlight, and as water

unto wine.”26 Justice Souter’s litany of
questions can easily be rebutted in kind:
Doesn’t the law require police officers to
make judgment calls all the time? Cer-
tainly they must distinguish between ar-
restable and similar but non-arrestable
conduct frequently. And as long as those
decisions are made in good faith —
something notably absent from the con-
duct visited upon Gail Atwater by Bart
Turek – is there really any reason to fear
a raft of §1983 lawsuits against cops and
municipalities?

Officer Turek’s actions cut the heart
right out of the Fourth Amendment.27

Nothing he did served any legitimate
state interest. Certainly, the goals articu-
lated by Lago Vista — “the enforcement
of child safety laws and encouraging [At-
water] to appear for trial” — were not
met any better by arresting Atwater than
by issuing her a citation. In fact, arresting
Atwater was counterproductive to her
children’s welfare, they are now in coun-
seling because of the event. And arrest
surely wasn’t needed to ensure that Ms.
Atwater, a 16-year resident of LagoVista,
who was driving 15 miles per hour in
broad daylight in a residential street with
no other traffic, would appear in court.
The Court’s statement, therefore, that At-
water’s claims clearly outweighed any-
thing the city could raise should have
ended the Fourth Amendment inquiry.

One of the Worst
A judge in the Southern District of Flori-
da, during interviews of potential law
clerks, typically asks what is the worst
case in Supreme Court history. A few
come to mind, and now Atwater can be
added to that list.28 Although we usually
like to end articles with a positive from
the case, it is hard to find one here. After
Atwater, when an officer has probable
cause to believe that a fine-only misde-
meanor offense has occurred, the officer
may stop the car, arrest the driver, search
the driver, search the entire passenger
compartment of the car including any
purse or package inside, impound the car
and inventory all its contents. Atwater
gives the police unfettered discretion to
do all of these things after a seat-belt in-
fraction without articulating a single rea-
son to justify their actions. 
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